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SUMMARY

[1] Pursuant to the Court of Appeal Reference Act' the Government of Quebec
solicits the opinion of the Court on two constitutional questions relating to the
interpretation of s. 98 of the Constitution Act, 1867.

[2] The context in which these questions arise is as that on June 1 3, 2014, the
Governor General of Canada appointed the Honourable Robert Mainville to the Quebec
Court of Appeal, with effect as of July 1, 2014. When so appointed, Mr. Justice Mainville
had been a sitting judge of the Federal Court of Appeal since June 18, 2010. Prior to
that appointment, he had been a member of the Barreau du Queébec, and then a judge
of the Federal Court as of June 19, 2009.

[3] The precise questions the Government of Quebec has asked the Court to
answer are as follows:

1. Which Quebec courts are covered by section 98 of the Constitution Act,

18677

2. What conditions for appointing judges to Quebec courts are required

under section 98 of the Constitution Act, 1867 and does that section allow the
appointment of persons who are members of federal courts?

i
RELEVANT CONSTITUTIONAL AND LEGISLATIVE TEXTS

(4] At the outset, it is useful to identify the most relevant extracts from the
constitution as well as from the federal and provincial legislation that are under review in
this reference. They are, in whole or in part, ss. 92, 94, 96, 97, 98 and 129 of the
Constitution Act, 1867, ss. 5 to 6.1 and 30 of the Supreme Court Act® s. 3 of the
Judges Act,* ss. 5.3 and 5.4 of the Federal Courts Act,’ and, in respect of provincial
legislation, s. 1 of the Courts of Justice Act® and art. 24 of the Code of Civil Procedure.
For ease of reference, all of these statutory provisions are set out in Schedule | to this
Opinion.

CQLR, c. R-23.

30 & 31 Vict., c. 3.
R.S.C. 1985, ¢c. S-26.
R.8.C. 1985, ¢. J-1.
R.S.C. 1985, ¢c. F-7.
CQLR, c. T-186.
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THE PARTIES' CONTENTIONS

[5] Before addressing the merits of the reference, a succinct summary of the parties'
respective positions is warranted. The Attorney General of Quebec ("AGQ") and the
Attorney General of Canada ("AGC") have joined issue and propose different answers
to the reference questions. Two of the interveners, Rocco Galati, a member of the Law
Society of Upper Canada, and the Constitutional Rights Centre ("CRC") an Ontario
entity concerned with the defence of constitutional rights, take the same position as the
AGQ, but they offer separate and in some respects different reasoning from that of the
AGQ in the answers they propose to the questions referred to the Court. The
interveners Canadian Association of Provincial Court Judges ("CAPCJ"), Grand Council
of Cree (Eeyou Istchee) ("GCC") and Government of the Cree Nation ("GCN") endorse
the position of the AGC, all the while each providing such nuances they deem
appropriate. The clearest divergence of opinion can be seen in the proposed answer to
the last part of the second reference question, hence the division into two parts of the
summary that follows.

A. The parties proposing a negative answer to the last part of the second
question.

1) The AGQ's position

[6] The AGQ argues in substance that, correctly interpreted, the power of
appointment created by s. 98 of the Constitution Act, 1867 requires the Governor
General, when appointing a judge in Quebec pursuant to s. 96, to do so from amongst
the current practising members "from the Bar", some of whom, it is known, perform
quasi-judicial functions, or are former members of the Bar sitting on the courts listed in
s. 1 of the Courts of Justice Act.

[7] The AGQ first pieads that the expression "Courts of Quebec" found in s. 98 of the
Constitution Act, 1867 must necessarily mean those courts to which the Governor
General names judges pursuant to s. 96. The Attorneys General share this view, with
which the Court unhesitatingly agrees. It is clear that s. 98 must be read with s. 96 in
mind. The judges or magistrates who perform judicial functions pursuant to s. 92(14) of
the Constitution Act, 1867 on a court other than a "superior", "district" or "county" court
are appointed by the provincial executive branch and do so on courts whose
"Constitution, Maintenance and Organization" are matters of provincial legislative
responsibility. This is the only proper way to read ss. 96 and 98, on the one hand, and s.
92(14), on the other hand, of the Constitution Act, 1867.
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[8] As for the second question, the AGQ answers by submitting that pursuant to s.
98 of the Constitution Act, 1867, only a member of the Barreau du Québec or a court
contemplated by s. 1 of the Courts of Justice Act can be named to the Court of Appeal
of Quebec.

[9] That is so, she argues, because s. 98 of the Constitution Act, 1867 creates a
specific requirement: that of an ongoing, tangible and concrete link between the person
S0 named, on the one hand, and, on the other hand, Quebec's civil law system, whose
existence considerably predates Confederation. The AGQ further argues that public
confidence in judicial institutions requires such an interpretation of s. 98 of the
Constitution Act, 1867, since its finality is analogous to s. 6 of the Supreme Court Act,
as the Supreme Court decided in Reference re Supreme Court Act, ss. 5 and 6.’
Section 98 is in any event distinct from s. 97 of the Constitution Act, 1867, since the
framers of the constitution, which includes ss. 94 and 97, foresaw that these two
provisions would lapse once uniformity with respect to the laws in relation to property
and civil rights in Ontario, Nova Scotia and New Brunswick had been achieved.?

[10]  Section 98 of the Constitution Act, 1867 thus reflects an historic compromise with
respect to Quebec's civil law tradition, the guardianship of which falls to the Court of
Appeal. Therefore, a literal interpretation of s. 98 must be resisted, since doing so would
bring about the absurd result that anyone formerly a member of the Barreau and now
holding judicial office on one of the courts contemplated by s. 1 of the Courts of Justice
Act could not be appointed to the Court of Appeal. Since the creation of the Court of
Queen's Bench in 1849, all of the judges who have later been appointed to what is now
the Court of Appeal have been so named in accordance with this principle, save for Mr.
Justice Mainville. Such is the proper interpretation of s. 3 of the Judges Act and it must
prevail when, pursuant to s. 96 of the Constitution Act, 1867, the Governor General
appoints a judge to a court of Quebec within the ambit of s. 98.

2) Mr. Galati's position

[11]  Mr. Galati argues that the Supreme Court Reference decides the outcome of the
appointment of Mr. Justice Mainville since s. 6 of the Supreme Court Act and s. 98 of
the Constitution Act, 1867 are indistinguishable. Judges of the Federal Courts are thus
ineligible for appointments made pursuant to the latter provision.

[12] It follows that the first question adds nothing useful to the validity of the
appointment of Mr. Justice Mainville. Nevertheless, should an answer be required, the
only possible conclusion is that the term "Courts of Quebec" in s. 98 of the Constitution
Act, 1867 extends to the inferior courts contemplated by s. 92(14) and the superior
courts referred to in s. 96. Moreover, any judge named by the Government of Quebec
pursuant to s. 86 of the Courts of Justice Act or by the Governor General under s. 96

[2014] 1 S.C.R. 433, 2014 SCC 21 [Supreme Court Reference].
In fact, no such uniformity was ever achieved.
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must at the time of the initial appointment be a member of the Barreau du Québec.
Thereafter, a promotion from the Superior Court to the Court of Appeal or from an
inferior court to a superior court is different from the initial appointment, and nothing
prevents such designation to office if the initial appointment was made in compliance
with s. 98 of the Constitution Act, 1867. In effect, in the first instance, from a
constitutional perspective, there are two divisions of a superior court. In the second, it is
a matter of a promotion within a unitary judicial system. All that counts is the initial
appointment that must be made in conformity with s. 98 of the Constitution Act, 1867.

3) The CRC's position

[13] Save for a few nuances, the CRC's submissions are largely the same as those
of Mr. Galati. The Supreme Court Reference seals the fate of the second reference
question, since the terms and purposes of s. 6 of the Supreme Court Act and s. 98 of
the Constitution Act, 1867 are identical. A concrete and ongoing familiarity with Quebec
values and Quebec's legal tradition are the basis of the public's confidence in its courts.
Moreover, it is also important to note that s. 98 of the Constitution Act, 1867 has never
been used in the manner the Canadian government contends is possible, that is by
sidestepping what are the identical requirements of these two constitutional provisions.
Like Mr. Galati, the CRC is of the view that the term "Courts of Quebec” contemplates
both inferior and superior courts, and that a promotion within the unitary judicial
hierarchy is distinguishable from an appointment.

B. The parties proposing an affirmative answer to the last part of the
second question

1. The AGC's position

[14]  As for the first question, the AGC argues, in the footsteps of the AGQ, that the
term "Courts of Quebec" in s. 98 of the Constitution Act, 1867 refers only to those
judges appointed pursuant to s. 96. Subsection 92(14) and s. 98 co-exist within the
same constitutional instrument and must be interpreted in a manner that preserves the
respective jurisdiction of the two levels of government. The case law is clear that ss. 96
and 98 are concerned only with superior courts: see Re Residential Tenancies Act,
1979° and Re Provincial Court Judges Remuneration.™ In 1867 there were several
inferior courts in Quebec, some of which included members who had no legal training.
To conclude that the "Courts of Quebec" includes inferior courts could well open a
debate as to the status of non-jurists who are members of administrative tribunals and
who have inherited the jurisdiction previously exercised by the Court of Quebec, the
Provincial Court and the Magistrates Court.

9 [1981] 1 S.C.R. 714, p. 728 (Dickson J.) [Re Residential Tenancies Act, 1979].
' [1997] 3 S.C.R. 3, para. 85.
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[15] As for the second question, it should be answered by deciding that s. 98 of the
Constitution Act, 1867 has but one requirement, namely that someone named to a
superior court in Quebec must be or have been a member of the Barreau du Québec.
The AGC rejects the analogy with s. 6 of the Supreme Court Act and the interpretation
of the Supreme Court Reference the preceding parties propose. The underlying
consideration of s. 98 is sufficient knowledge of the laws of the province and the fact of
having received legal training in civil law, which current or former membership in the
Barreau confirms. Given the numerous fluctuations in the conditions of membership in
the Barreau over the years, a requirement of current membership would give rise to
absurd consequences. The requirement thus established is a minimal one, and
Parliament, in the exercise of its power to legislate, and more specifically pursuant to s.
3 of the Judges Act, can provide for additional conditions that satisfy the requirements
of s. 98 of the Constitution Act, 1867 while at the same time limiting the available pool of
potential candidates. A judge of a Federal Court named from Quebec pursuant to s. 3 of
the Judges Act can thus be named to the Quebec Superior Court or the Quebec Court
of Appeal while respecting the requirement of s. 98.

2) The CAPCJ's position

[16]  The CAPCJ position closely adheres to that of the AGC, and it very much insists
on the impact the Court's answers could have on the possibility or impossibility of its
members acceding to openings on superior courts contemplated by ss. 96 and 98 of the
Constitution Act, 1867.

[171 The CAPCJ proposes the same answer as the two Attorneys General to the first
question.

[18] With respect to the second question, the CAPCJ argues that the framers' only
concern, and thus requirement by using the words "from the Bar of that province", was
to guarantee that the Quebec judiciary would be composed of jurists steeped in the civil
law tradition. It left it to Parliament to determine the duration of membership in the Bar,
which it did in the Judges Act, or to require actual membership, which Parliament
abstained from doing in the Judges Act.

[19] From this perspective, and considering the textual differences between the
Supreme Court Act and the Judges Act, the Supreme Court Reference decided nothing
that is definitive in answer to the questions with which the Court is seized. Several
institutional changes and modifications to conditions of membership in the Barreau have
occurred since Confederation, and it is therefore appropriate to take account of them
here. The CAPCJ invites the Court to dissipate the ongoing uncertainty that has existed
since the Supreme Court Reference with respect to judges of inferior courts and judges
of federal courts being eligible for appointment to the superior courts of Quebec. It
concludes by contending that an interpretation of s. 98 of the Constitution Act, 1867 that
provides for the appointment of judges of inferior courts to the Quebec Superior Court
and the Quebec Court of Appeal, but which precludes judges of federal courts who were
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members of the Barreau, draws lexical distinctions where there are none: the text of s.
98 of the Constitution Act, 1867 justifies no such distinctions based on the concepts of a
unitary system and hierarchy that are nowhere to be found in the applicable texts.

3) The GCC and GCN position

[20]  These two interveners filed a single factum. At the outset, they point out that in
light of the similarity of ss. 97 and 98 of the Constitution Act, 1867, to conclude that the
expression "from the Bar of that Province" in s. 98 requires membership at the time of
appointment implies that the same would be true for the words “from the respective
Bars of those Provinces" in s. 97. This, they say, would have serious consequences on
the legitimacy of the appointment of a significant number of judges of superior and
appeal courts in Canada as well as the validity of numerous judgments rendered
throughout Canada since 1867.

[21] The GCC and the GCN contend, like the AGC and the CAPCJ, that the Supreme
Court Reference does not in any way lead to such a conclusion.

[22] On the first question, they would answer in the manner proposed by the
Attorneys General.

[23] On the second question, they have provided a comprehensive historical analysis
that illustrates the differences between superior and inferior courts that existed prior to
Confederation, all the while identifying the criteria then used for the selection of superior
court judges. The practice of that era, the meaning of the expression "advocate of ten
years standing" in statutes pre-dating and post-dating Confederation and the expressed
intention in s. 129 of the Constitution Act, 1867 all point towards showing that having 10
years of membership in the Bar before or at the time of an appointment to a superior
court satisfies the criteria consistent with existing practices. As far as s. 98 itself is
concerned, it provides a single criterion of actual or prior membership in the Bar, without
specifying the duration of that membership.

[24] Based on this analysis, the GCC and the GCN conclude that as long as they
have been members of the Barreau du Québec, the judges of the Supreme Court of
Canada, the Federal Court of Appeal and the Federal Court qualify under s. 98 on the
same basis as judges of the Court of Quebec or the Municipal Court.

v
THE MERITS OF THE REFERENCE

[25] It is useful to begin with the Supreme Court's opinion in the Supreme Court
Reference since, at least on the surface, the questions the Supreme Court analysed are
analogous to those examined here. That being said, it is also necessary to consider s.
98 of the Constitution Act, 1867 as such, as it was not amongst the constitutional
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provisions on which the Court expressed an opinion. The relationship between s. 98
and s. 3 of the Courts of Justice Act also warrants attention. Before doing so, however,
one point requires clarification: in the current state of affairs, the term "Courts of
Quebec" in s. 98 of the Constitution Act, 1867 necessarily means the Quebec Superior
Court and the Quebec Court of Appeal. That is so for the reasons given by the AGQ
and the AGC, with which the Court agrees.

A The ambit of the Supreme Court Reference

[26] That reference also occurred in a precise context. By order-in-council dated
October 3, 2013, Mr. Justice Marc Nadon, then a supernumerary judge of the Federal
Court of Appeal, and a puisne judge of that court since 2001, was appointed to the
Supreme Court of Canada. Mr. Justice Nadon had become a judge in 1993 by being
appointed to what was then the Trial Division of the Federal Court. Prior to his
appointment, he had been a member of the Barreau du Québec for more than 10 years.
The legality of his appointment was challenged in the Federal Court by Rocco Galati,
who is also an intervener in this reference. On October 22, 2013, the Governor General
in Council submitted two questions to the Supreme Court to determine whether the
appointment of Mr. Justice Nadon was made in conformity with s. 6 of the Supreme
Court Act.

[27]  Only the first question the Court answered is of interest in this reference. That is
so because the second question dealt with whether Parliament could amend ss. 5 and 6
of the Supreme Court Act, or render their meaning more precise by a declaratory
statute, an issue that does not arise in this reference. The first guestion was in the
following terms:

1. Can a person who was, at any time, an advocate of at least 10 years standing
at the Barreau du Québec, be appointed to the Supreme Court of Canada as a
member of the Supreme Court from Quebec pursuant to sections 5 and 6 of the
Supreme Court Act?

[28] At first glance it may be tempting to take account of the similarity between the
words "from the Bar of that Province" in s. 98 of the Constitution Act, 1867 and those of
"appointed ...from among the advocates of that Province" in s. 6 of the Supreme Court
Act. As neither of these two provisions mentions the Federal Courts, and as they both
identify a pool of potential candidates from the legal profession in almost identical terms,
can the answer given by the majority judges to the first question be transposed here? If
such is the case, a negative answer must be given to the second question and the first
question becomes moot.
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[29] Such a reading of the Supreme Court Reference, however, would camouflage
the complexity of the issue to the point of substantially distorting its true ambit. Section 6
is included in a statute that, by reason of ss. 41 and 42 of the Constitution Act, 1982"
has acquired the status of a constitutional text, more specifically as it relates to "the
composition of the Supreme Court of Canada" (s. 41(d)). As a result, on this precise
issue the provisions of the Supreme Court Act have to be interpreted in relation to each
other in order to determine their true meaning. Thus, the words in the French version of
the statute, "choisis ... parmi les avocats de celle-ci" in s. 6 of the Supreme Court Act
must be read by taking account of the presence of the words "anciens ou actuels" in
that version of the provision that precedes it, s. 5, which correspond to the words "is or
has been" in the English version, which qualify the word "person”. It follows that in the
English version, from a strictly textual perspective, the terms ‘[a]ny person...who is or
has been..." may extend both to “a judge of a superior court of a province" and "a
barrister or advocate of that province". In other words, and for purely textual reasons'?,
a problem of interpretation arises that requires clarification: its difficulty is made
apparent by the fact that one member of the Court dissented.

[30] Be that as it may, the majority judges concluded their analysis of s. 5 with the
following observation:

34 In the result, judges of the Federal Court or Federal Court of Appeal will
generally qualify for appointment under s. 5 on the basis that they were formerly
barristers or advocates of at least 10 years standing.

As there is no mention of former or current judges of the Federal Courts in s. 5, it
follows from the foregoing that a correct reading of the provision would be:

Any person may be appointed a judge who is or has been a judge of a superior
court of a province or [who is or has been] a barrister or advocate of at least ten
years standing at the bar of a province.

And a perfect equivalent in the French version would be:

Les juges sont choisis parmi les juges, actuels ou anciens, d'une cour supérieure
provinciale et parmi les avocats, actuels ou anciens, inscrits pendant au moins
dix ans au barreau d'une province.

[31] To conclude on this point, the majority judges in the Supreme Court Reference
considered s. 6 as a distinct norm that dealt with the particular case of the appointment
of judges from Quebec. Moldaver, J., dissenting, saw it instead as an exception of
limited application to the more general norm of s. 5, which applied only to judges

11

Schedule B to the Canada Act 1982 (U.K.), 1982, c. 11.
On this point, see Michael Plaxton and Carissima Mathen, "Purposive Interpretation, Quebec and the
Supreme Court Act" (2013), 22 :3 Constitutional Forum 15, p.21.
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appointed from Quebec. He felt, however, that the general norm maintained its
precedence, in particular as it concerned the duration of membership in a Bar (10 years)
and the words "is or has been" in s. 5. He added at paragraph 123, in speaking of s. 6,
that:

. if it is not read in conjunction with s. 5, any member of the Quebec bar,
including a newly minted member of one day's standing, would be eligible for a
Quebec seat on this Court.

[32] Furthermore, there are other convincing textual elements that support the
majority's interpretation.

[33] The first of these comes from the frequently applied rules of interpretation of
statutes that the majority judges described as follows:

42  Itis a principle of interpretation that the mention of one or more things of a
particular class excludes, by implication, all other members of the class: Sullivan,
at pp. 243-44. By enumerating the particular institutions in Quebec from which
appointments shall be made, s. 6 excludes all other institutions. Similarly, by
specifying that three judges shall be appointed "from among” the judges and
advocates (i.e. members) of the identified institutions, s. 6 impliedly excludes
former members of those institutions and imposes a requirement of current
membership.

As a corollary, since the enumeration in s. 6 of the Supreme Court Act does not mention
judges of the Federal Court of Appeal, nor former members of the Barreau du Québec,
the category of those who may be named to the Supreme Court pursuant to this section
is consequentially circumscribed.

[34] A second element, also textual in nature, weighs heavily in the same direction.
That element is s. 30 of the Supreme Court Act, and more particularly subsection (2).
This provision guarantees that when there are less than the quorum of five judges as
provided for in section 25, a judge is designated by priority from amongst the judges of
the federal courts or the Tax Court of Canada, "... to attend the sittings of the Court at
the time and for the period for which his attendance is required" as an ad hoc judge. On
the other hand, unless two of the four judges of the Supreme Court are judges named
pursuant to s. 6, the ad hoc judge whose presence satisfies the quorum must be
selected from among the judges of the Superior Court or the Court of Appeal of Quebec
for the hearing of any appeal from a judgment rendered in Quebec. In other words, in
the circumstances this provision contemplates, the two judges who each satisfy s. 6 (for
instance, a puisne judge of the Supreme Court named while a member of the Barreau
du Quebec, and an ad hoc judge designated from amongst the judges of the Quebec
Court of Appeal or the Quebec Superior Court) cannot be reduced in number, despite
the precedence otherwise given to judges of the Federal Courts and the Tax Court of
Canada pursuant to s. 30(1)(b).
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[35] Other factors that require consideration are those that relate to the historical
evolution of the Supreme Court Act between 1875 and 1985 (which the majority judges
examine at paragraphs 20 — 27 of their reasons) and the purpose of s. 6 as set out in its
original iteration, as it appears from the parliamentary debates when the Supreme Court
of Canada was created, which the majority judges discuss mainly at paragraphs 46 — 59
of their reasons. This opinion deals with that subject at paragraphs [44] and following
below.

[36] The reference with which the Court is now seized concerns first and foremost the
meaning of s. 98 of the Constitution Act, 1867. To answer the questions the
Government of Quebec has posed, there is no precise legislative context comparable to
that which guided the majority judges in the Supreme Court Reference in their
interpretative analysis. As interesting as it may be, the opinion in that case is not directly
relevant, and therefore not conclusive as to the answers to be given in this case. It
certainly cannot be deduced, by an analogy amounting to extrapolation, that the opinion
determined the meaning of s. 98 of the Constitution Act, 1867 and that it dictates a
negative answer to the question whether "that section allow(s) the appointment of
persons who are members of federal courts".

B) The meaning of s. 98 of the Constitution Act, 1867

[37] Section 98 has remained unchanged since its coming into force, despite
significant institutional changes in the Quebec judicial landscape since 1867 and
despite the creation in 1875, pursuant to s. 101 of the Constitution Act, 1867 of "a
General Court of Appeal for Canada”. As a constitutional provision, s. 98 must be
interpreted accordingly, on which all of the parties heard by the Court agree.

[38] Very recently, in its opinion in answer to the Reference re Senate Reform,' the
Supreme Court synthesized the principles that govern the interpretation of the
constitution in the following terms:

25 The Constitution implements a structure of government and must be
understood by reference to "the constitutional text itself, the historical context,
and previous judicial interpretations of constitutional meaning™: Secession
Reference, at para. 32; see generally H. Cyr, "L'absurdité du critére scriptural
pour qualifier la constitution" (2012), 6 J.P.P.L. 293. The rules of constitutional
interpretation require that constitutional documents be interpreted in a broad and
purposive manner and placed in their proper linguistic, philosophic, and historical
contexts: Hunter v. Southam Inc., [1984] 2 S.C.R. 145, at pp. 155-56; Edwards v.
Attorney-General for Canada, [1930] A.C. 124 (P.C.), at p. 136; R. v. Big M Drug
Mart Ltd., [1985] 1 S.C.R. 295, at p. 344; Supreme Court Act Reference, at para.
19. Generally, constitutional interpretation must be informed by the foundational
principles of the Constitution, which include principles such as federalism,

'® [2014] 1 S.C.R. 704, 2014 SCC 32 [Reference re Senate Reform].
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democracy, the protection of minorities, as well as constitutionalism and the rule
of law: Secession Reference; Provincial Court Judges Reference; New
Brunswick Broadcasting Co. v. Nova Scotia (Speaker of the House of Assembly),
[1993] 1 S.C.R. 319; Reference re Manitoba Language Rights, [1985] 1 S.C.R.
721.

26  These rules and principles of interpretation have led this Court to conclude
that the Constitution should be viewed as having an "internal architecture”, or
"basic constitutional structure": Secession Reference, at para. 50; OPSEU v.
Ontario (Attorney General), [1987] 2 S.C.R. 2, at p. 57; see also Supreme Court
Act Reference, at para. 82. The notion of architecture expresses the principle
that "[t]he individual elements of the Constitution are linked to the others, and
must be interpreted by reference to the structure of the Constitution as a whole":
Secession Reference, at para. 50; see also the discussion on this Court's
approach to constitutional interpretation in M. D. Walters, "Written Constitutions
and Unwritten Constitutionalism”, in G. Huscroft, ed., Expounding the
Constitution: Essays in Constitutional Theory (2008), 245, at pp. 264-65. In other
words, the Constitution must be interpreted with a view to discerning the
structure of government that it seeks to implement. The assumptions that
underlie the text and the manner in which the constitutional provisions are
intended to interact with one another must inform our interpretation,
understanding, and application of the text.

Although s. 96 of the Constitution Act, 1867 has been the subject of much comment, the
same is not true for s. 98. It can be said of the latter provision, without exaggeration,
that since 1867 it has never been a source of controversy, and although consistently
applied since then, it has gone largely unnoticed. Also, the second reference question
arises for the first time in close to 150 years and it is obvious that there are two factors
that explain this: the opinion in answer to the Supreme Court Reference and the
appointment to the Quebec Court of Appeal of a sitting judge of the Federal Court of
Appeal. The second of these factors occurs for the first time since Confederation itself,
for during this time no judge has been appointed to a superior court in Quebec after
having served as a judge of the Exchequer Court or one of the Federal Courts.

[39] The historic context therefore takes on particular importance, since in the almost
total absence of case law or learned commentary, we can only shed light on the
purpose of s. 98 of the Constitution Act, 1867 from that context. In this connection, the
AGQ is right to emphasize that in matters of constitutional interpretation, a provision that
embodies an historic compromise must be interpreted in a manner to preserve the
compromise rather than to neutralize its effects. '

" Supreme Court Reference, supra note 7, para. 48.
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[40] Completing the division of powers with respect to the administration of justice (ss.
92(14) and 101 of the Constitution Act, 1867) and the power of appointment of superior
court judges (s. 96), ss. 97 and 98 circumscribe the federal power by identifying in
general terms those candidate susceptible of being appointed as judges of superior
courts. The AGQ contends that ss. 97 and 98 must be distinguished one from the other
since s. 97 was only a transitional provision. Thus, s. 98, contrary to s. 97, "constitue
[...] un élément fondamental du compromis relatif & la protection du droit civil." On this
basis, it argues that the Court should conclude that s. 98 embraces a normative content
that differs from s. 97. On the contrary, it does no such thing; the argument is flawed
from a historical perspective.

[41] Indeed, there is an important fundamental distinction between, on the one hand,
the historic compromise of 1867 that was meant to permit the civil law tradition to
flourish in Quebec, and, on the other hand, that which permitted the eventual creation of
a general court of appeal for Canada in 1875. Such a distinction, however, is not to be
found between ss. 97 and 98.

1) The civil law tradition and s. 92(13)

[42] Let us begin with the status of the civil law tradition in Quebec at the time of
Confederation. This tradition had already been implanted; the Quebec Act of 1774 had
begun to entrench it, as numerous scholars have shown.'® Somewhat less than 100
years later, s. 92(13) of the Constitution Act, 1867 formally constitutionalized the
protection of Quebec civil law in the form we know today. Between 1774 and 1867, the
Constitution Act, 1791'" and the Act of Union of 1840 served as a kind of bridge
confirming that civil law remained the foundation of the private law of Lower Canada.
The comments in this respect of L'Heureux-Dubé, J. in her concurring opinion in
Laurentide Motels v. Beauport (City) are worth repeating:

64  The Quebec Act of 1774 sealed the fate of the two major legal systems that
would govern the law applicable in Quebec: French civil law as it stood before
1760 with its subsequent amendments in Quebec for everything relating to
property and civil rights, and the common law as it stood in England at that time,
and as subsequently amended, for what related to public law. Section VIII stated:

'° 14 Geo. Ill, c. 83, s. VIl (U.K))
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